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TO: v Designated Agency Ethics Officials and Other Interested Persons 


3 V.. w L J i. 


smpar'f 

you 




-- ^Ermlosed'-for *your : MormatTon"is : a copy of a digest of selected letters issued by the 
Office" of Government 1 Ethics during "the calendar year 1983. This digest builds upon the 
^tfe WMJSi^vered the years 1979-1981 and the one issued in 

January ^'i^6h^"^fl&F ; -®B2. r;5T Ak you will note, the quick statutory index that is 
attached covers the total five year period. 


Complete copies of these letters, with identifying information deleted, are 
maintained in OGE's library and are available to be reviewed there.* These are indexed by 
statute, regulation and subject. If you wish to obtain a copy of an individual letter 
opinion, please call the Office or stop by. 


tjiVH 



t i.Vjl'i- Lx 


♦ Library Location : 


Mailing Address: 


1717 H Street, NW 
Room 436 
Washington, DC 


1900 E Street, NW 
Room 436H 

Washington, DC 20415 
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DIGEST OF SELECTED OGE LETTERS 


1983 


LfrC 
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OFFICE OF GOVERNMENT ETHICS 


Quick Index 


Post Employment-18 USC 207 


Generally- 


Section 207(a)- 


<bXi>- 

<b)(ii)- 

(c>- 


(d>- 

(e)- 

(fh 

(gh 


(hh 

a y 


79x5, 79x6, 80x3, 80x4, 80x6, 80x7, 80x9, 80x10, 81x1, 

81x2, 81x4, 81x5, 81x7, 81x9, 81x10, 81x13, 81x14, 81x15, 81x20, 
81x23, 81x25, 81x26, 81x28, 81x29, 81x30, 81x33, 81x35, 82x1, 
82x5, 82x7, 82x8, 82x10, 82x11, 82x13, 83x5, 83x7, 83x8, 
83x12, 83x14, 83x17 

79x5, 80x1, 80x2, 80x8, 80x9, 81x4, 81x5, 81x26, 82x1, 

82x5, 82x7, 82x8, 82x13, 82x21, 83x7, 83x12, 83x14, 

83x17 

80x2, 80x9, 81x4, 81x5, 81x15, 82x7, 82x8, 83x13, 83x17 
81x4, 81x5, 81x9, 81x15, 81x35, 82x7 

80x6, 80x9, 81x1, 81x2, 81x4, 81x5, 81x7, 81x9, 81x10, 81x14, 

81x20, 81x25, 81x28, 81x35, 82x7, 83x7, 83x12, 83x14 

80x6, 80x9, 81x7, 82x5 

81x7, 81x10, 81x14, 81x25 

80x9, 81x35 

(See below) 

81x5, 81x33, 82x5, 83x5 
81x9, 81x20, 81x28 


Prior to amendments 


16 Section 207(a)- 80x4, 80x10, 82x2, 82x16 

Section 207(b)- 80x4, 80x10, 81x23 

Financial Disclosure- Title D of the Ethics in Government Act. 

Generally- 79x1, 79x2, 79x7, 80x5, 81x3, 81x22, 82x12, 82x14, 83x9 

Outside earned income limitation- 81x6, 82x6, 82x9, 82x18, 83x4, 83x6 

18 DSC 202-209 -Criminal conflict of interest provisions (except those 
subsections of 207 above) 

Section 202 (Definitions) - 

81x8, 81x24, 81x30, 81x34, 82x22, 83x16 
Section 203 (Compensation for Matters Affecting Government) - 

81x10, 81x21, 81x24, 82x10, 82x20, 82x21, 83x2, 83x19 
Section 205 (Claims against the Government) - 

81x10, 81x12, 81x24, 82x11, 82x19, 82x20, 82x21, 83x1, 

83x2, 83x19 

Section 207(g) (Partners of Government Officers and Employees) - 

79x3, 81x13, 81x19, 81x34 

Section 208 (Official Actions Affecting Personal Financial Interests) - 

79x4, 81x19, 81x27, 83x6, 83x18, 83x20 
Section 209 (Dual Compensation for Official Duties) - 

81x16, 81x17, 81x18, 81x31, 81x32, 82x15, 82x17, 82x18, 
83x2, 83x3, 83x4, 83x6, 83x10, 83x11, 83x15 

Office of Government Ethics- Title IV of the Ethics in Government Act 

79x6 



1983 


83 XI 
01/27/83 

OGE advised a United States Attorney that based on a prior interpretation by the 
Department of Justice, the exception in 18 U.S.C. 205 for "testimony under oath" would 
permit a present employee of the U.S. Government to serve as an expert witness for the 
plaintiff even though the United States was a defendant-in-chief. OGE further advised, 
however, that it was this Office's position that the standards of conduct, primarily those 
set forth at 5 C.F.R. 735.201, would prohibit such testimony. On the other hand, if the 
United States were dismissed as defendant-in-chief and plaintiff agreed not to enter any 
evidence against the United States, the employee's service as an expert might not be 
incompatible with the interests of the United States and his employing agency could make 
a determination under the applicable standards of conduct to allow the employee's 
participation. 


83 X 2 
01/31/83 


law 


:t h? jnie*;ij 0 j 0 | 5 r^^ia^ I dc^%^fh 6 iif , ?it ! to^ney that he might accept payment of his expenses 
iirm fw^H 6 ^i^^l-i<$dui^SPfri$lfi''h^fof > 'iher law firm when those expenses were incurred by 
r himin'a : matter arising out bf his prior private service as counsel to a corporation now the 
subject of a federal grand jury investigation. Payment was not prohibited by 18 U.S.C. 
203 or 205 because the attorney was required to give sworn testimony to a Congressional 
committee and was, under the facts presented, representing himself. Further, acceptance 
and payment of the expenses was not prohibited by 18 U.S.C. 209 because such payments 
would be made under his former law firm's policy of paying such expenses to the extent 
they related to services former partners and associates performed while they were in the 
firm. Such a written policy fell within the exception of Section 209(b) for allowing 
continued participation in a bona fide employee benefit plan maintained by a former 
employer. In order not to violate the overarching standards of conduct of Executive 
Order 11222, the employee was required to recuse himself in any matter involving the law 
firm until a significant period of time had passed after its last payment to him or on his 
behalf-in relation to the matter involving his prior legal services to the corporation. 


83 X 3 
02/04/83 

OGE advised a DAEO that the acceptance by an employee of the reimbursement 
from a private source for travel expenses of a spouse accompanying the employee on 
official travel would probably, except under very limited circumstances, violate 18 U.S.C. 
209 and the standards of conduct governing gifts. If the agency had gift acceptance 
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83 X 6 
04/13/83 


OGE advised an ethics counselor that 18 U.S.C 208 and 209 and the outside earned 
income limitations of Section 210 of the Act would apply in the following manner to the 
payments made under a Covenant Not to Compete entered into by a recent appointee 
prior to his Government service. The payments did not appear to raise a question under 
18 U.S.C. 209 because, from the facts presented, they were made pursuant to an 
agreement entered into before contemplation of Government service and for a normal 
business purpose; the appointee would retain a financial interest in the corporation until 
the final payment under the agreement was made and would be required by 18 U.S.C. 208 
to refrain from taking any action affecting the corporation; and, the payments would not 
violate the limitations of Section 210 as they were imposed by policy on him by the White 
House, because no services were required to be performed and because the payments did 
not fall within the two basic purposes of the outside earned income limitation (i.e. to 
prevent individuals from "cashing in" on their Government positions and to ensure that 
outside activities do not detract unduly from an individual's attention to his job). 


83 X 7 
04/25/83 


C. Qa?^[*^<^%feiployee who, while serving the Government, had 

"assist^ W : - former h agdh<^- 5 Hrf "'drafting proposed legislation, that he would not be 
prbhiblte&WfS • tits; G?2BT{6) ; freirf presenting a private client to the legislative branch 
on that legislation. He would be prohibited from representing a client on that legislation 
or any other matter to his agency or employees of his former agency for a period of one 
year following his departure. This included instances where the agency employees were 
also present at House or Senate meetings or hearings. OGE further advised that while 
proposed legislation was generally not a particular matter involving a specific party or 
parties, if the proposed legislation on which he had worked as an agency employee was 
akin to a private relief bill and thus involved specific parties, he should make a further 
analysis of the restrictions of 18 U.S.C. 207(a) and (b). 


83 X 8 
04/25/83 

OGE advised a Government attorney of the general restrictions of 18 U.S.C. 207 
should he decide to join a private law firm as an associate. The attorney had posed 
questions which could not be answered with any specificity because the terms of the 
statute "particular matter involving a specific party or parties" and "personal and 
substantial participation" require some factual detail in order to be applied. OGE did 
refer the attorney to ABA Opinion 342 and Armstrong v. McAlpin 461 F. Supp. 622 
(S.D.N.Y.), affd, 625 F. 2d 433 (2d Cir. 1980); vacated. 449 U.S. 1106 (1981) for his use in 
determining what restrictions might apply to any firm he might join. 


83X13 

09/21/83 

OGE advised a former Government attorney that he may have violated 18 U.S.C. 
207(b)(i) by representing an individual in negotiations with a U.S. Attorney’s office during 
a grand jury investigation when that investigation had been pending in the former 
employee’s office during his last year of Government service and had been handled by an 
attorney who was, at the time, under the direct supervision of the now former 
Government attorney. OGE stated to the former Government attorney that because his 
letter to our. Office on its face indicated this possible violation, we were required by 
28 U.S.C. 535(b) to refer this to the Department of Justice for possible prosecution. (The 
attorney had written to our Office asking if Section 207 would prohibit him from simply 
assisting the individual without contacting the Government since his former office had 
first told him they saw no problem in his representing the individual and later, after he 
had done so, questioned his representations.) 


83 X 14 
09/26/83 

senior OG&'S^fs^^dCpkrtmbnt that a former senior employee subject to 18 U.S.C. 
^ 07(c) couid not foPaper io'd of one year after leaving Government service represent a 

which was pending before the department or 
ifT which it had an Interest. Further, "because the former employee had been personally and 
substantially ihvolved iri developing a certain type of network for the department and at 
the same time the corporation had been been identified as a party or one of a number of 
parties capable of establishing the network, the former employee was permanently 
prohibited by 18 U.S.C. 207(a) from representing the corporation before the Government 
in matters involving the establishment of this department’s network. 


83 X 15 
10/19/83 

OGE advised a Government employee who served as director of an office that this 
Office must decline his request for our approval of a trust he proposed to establish for the 
benefit of the employees in his office. In reviewing the proposed trust the only eligible 
recipients for grants from the trust would be defined by their federal employment. 
Payments to individuals from this private trust based on those strict eligibility 
requirements would give rise to an inference that such payments were made as outside 
compensation for Government services, an action which is prohibited by 18 U.S.C. 209(a). 
Further the Office determined that a case-by-case examination for Section 209 purposes 
of each grant or loan from the trust would not be feasible under the circumstances, nor 
would such a review be likely to yield a favorable result in most cases. 


83 X 19 
12/23/83 


OGE advised an employee completing his federal employment on sick leave status 
that he remains an employee subject to the criminal conflict of interest laws of 18 U.S.C. 
202-209 and the standards of conduct of Executive Order 11222 until he is formally placed 
on the disability retired role. The employee wished to accept a consulting contract with a 
corporation while on sick leave and wished to know what restrictions were applicable to 
him. The opinion pointed out that 18 U.S.C. 205 would prohibit him from representing the 
corporation on any particular matter to the Government and that 18 U.S.C. 203 would 
prohibit him from receiving compensation based on anyone else’s representations to the 
Government. Further, his agency standards of conduct required that he get approval from 
his agency for this outside employment. (His agency was preparing advice to him on the 
post-employment restrictions applicable to him once his sick leave was used and he 
officially retired.) 


83 X 20 
12/30/83 

-I Amnioyftfi of the GG^a^vised’'^ri*‘^^etKjyb6ha1: &n employee of the agency would be prohibited by 
m n r-or tr r p. 1 181U.S.GI' 203 efronr tHkirigvadtion ‘t»rr a contract when his wife was employed by the 

contractor as a consultant on the contract (as distinguished from an employee of the 

contractor.) This prohibition attached because the wife clearly had a financial interest in 
the matter of the contract. Further, the Office stated that while the agency could waive 
the prohibition of the criminal statute under Section 208(b), this waiver would not, in our 
estimation, overcome the appearance of impropriety if the employee participated in the 
contract. 


7 





207144 ^, 

SUBJECT: Recent Conflict of Interest Prosecutions 


FROM: 


David H. Martin 
Director 


j.- cist/ d 


TO: 


Designated Agency Ethics Officials 


m^e expect to be a continuing effort to w>p n 
interest statutes (if u Vr % 

r ^ 'Attached « 8 U * S * C - SS 202 ~ 

•^SSSfcrSSr? 

p~S y t0 ta *'« tha “ “ftateUt 

■ copy Of f^'S^tarf’S court ^ CaS T' ? ttached for ^ information is a 
conflict of interest case hrmto-hi- k« a- A PP ea i s tor the Federal Circuit in a civil 
Justice. CaSe brOU?ht by a ^PPomted bidder against the Department of 


Attachment 


SUMMARY OF CRIMINAL CASES 


1. In September, 1982, an Immigration and Naturalization Service detention officer 
was indicted by a federal grand jury on charges of compensation to an officer in a matter 
affecting the government; false statements; obtaining a visa by false statements; and 
causing the performance of an offense, in violation of 18 U.S.C. §§ 203(a)(2), 1001, 1546, 
and 2(b). 


The officer had prepared an application for a visitor visa on behalf of an El 
Salvadoran National. In the application he falsely stated that the applicant was a student, 
living in Mexicali, Mexico, whereas in truth the applicant had illegally entered the United 
States and was working for a friend of the officer. A search of the officer's residence, 
pursuant to a warrant, revealed evidence that he was "moonlighting” as an immigration 
consultant and was representing himself as a former U.S. Immigration Officer. The 
evidence also showed that he had processed numerous other applications, some of which 
contained falsifications. 


In November, 1982, the officer pleaded guilty to receiving compensation while an 
officer and employee in a matter affecting the government, in violation of 18 U.S.C. 
§ 203(a)(2). The government agreed not to prosecute him regarding the balance of the 
false applications. In January, 1983, imposition of sentence was suspended and the 
defendant was placed on probation for a period of two years on the condition that he obey 
- all laws, federal, state, and municipal, and that he contribute two hundred hours to 
- service as directed by the probation department. 


0 f Labor working for the Veterans Employment- es: 
^^bsiani^l^gr^^^^^^lt^pWsbnaliy^end^Substantially in the awarding of contract monies to — ■ 
' + to *i»s s ®UftfeS8f^f i: to his supervisors, the employee had a financial 2 ^ 

- pnr ' ™ •? 4hieie publications and in effect received back part of the monies he 


awarded under the government contracts. 


~T*Ci 

of 


vv ] 


The employee pleaded guilty to one count charging a violation of 18 U.S.C. § 208(a). 
He was sentenced to one year of unsupervised probation. A collateral consequence of the 
prosecution was that he was fired from his job as a Regional Commissioner for his office. 

3. A physician was until recently the head of a department at Walter Reed Army 
Medical Center and the consultant to the Army Surgeon General on matters concerning 
the physician's specialty. In September, 1981, the United States Attorney's Office began a 
grand jury investigation into allegations that the physician had engaged in conduct which 
constituted a conflict of interest in violation of 18 U.S.C. § 208, and had improperly 
supplemented his income in violation of 18 U.S.C. § 209. Those allegations were based 
upon the physician's recommendation for use by the Army of products sold by a company 
in which he had a financial interest as a stockholder and a member of the board of 
directors and on the physician's receipt of payments by drug companies for drug studies 
carried out at Walter Reed during the regular course of his duties. Ultimately, the 
investigation expanded to include allegations that the physician had improperly influenced 
witnesses and obstructed the investigation in violation of 18 U.S.C. §§ 1503 and 1510. 


In February, 1983, the defendant pleaded guilty to two counts of supplementation of 
income in return for promises that the United States Attorney's Office would not 


1980, to October, 1980, the EDA loan officer became aware that the Ohio company had 
purchased the assets of the Pennsylvania company. 


Also during this same period, the loan officer began to acquire a financial interest in 
the matter which would disqualify him from taking official action with respect to the 
loan. As part of a joint venture with another individual, the loan officer decided to try to 
purchase the steel mill that had been owned by the Pennsylvania company. After 
consulting with an attorney, the two put together a proposal outlining their anticipated 
operations which they submitted to a bank in Pittsburgh in November, 1980, in an effort 
to obtain a $1.15 million fixed asset loan and a $1.15 million working capital loan. The 
bank did not negotiate with the loan officer and his associate for a loan, so the loan 
officer discussed with an officer of the Ohio company the possibility of that company 
assisting in the financing of the project. The official proposed a form of financing in 
which the Ohio company would own half of the new operation and provide financing. 


The loan officer and his associate did not accept the Ohio company’s offer, because 
they did not want to be partners with the company in running the steel mill. Eventually, 
the loan officer lost interest in the effort to buy the steel mill and stopped contacting his 
associate in January, 1981. 

In October, 1980, while the loan officer and his associate were attempting to 
purchase the steel mill which had been purchased with EDA loan proceeds and which was, 
at least technically, part of the collateral for the EDA loan, the employee took personal 
and substantial official action with regard to the loan. As an EDA loan officer, he helped 
c^he^hioucompmay-prepai^an^application for a second ^disbursement of funds from the $10 
! forth an action memorandum to his superiors 

jfcST. ^'additional $2.57 million to the company and 

!~i !c harap tcidzmg^thte - purchase^txf ^ftheicPennsy Ivania company’s assets in a positive lig ht 

and the fact that such a purchase was a 
significant- incideM.;t©f^ef£iult. by-^he- Ohio company. In so doing the loan officer 
represented that the purchase of the other eomany’s assets was a transaction in 
furtherance of EDA’s approved project. 


The loan officer’s recommendation was accepted by his superiors, and the additional 

;u n ?L Were dlsbursed t0 the 0hio company. The effect of the loan officer’s action was 
mat the company was able to continue in operation with EDA funds and attention was not 
drawn to the questionable transaction thereby permitting the loan officer to continue in 
his efforts to purchase the steel mill. 


The loan officer pleaded guility to a charge of violating 18 U.S.C. §208(a). In 
September, 1983, he was sentenced to two years imprisonment, but execution of the 
sentence was suspended and he was placed on probation for five years subject to the 
o owing terms and conditions: He will reside in a halfway house for six months during his 

non-working hours,* he will pay a $5,000 fine; and he will perform 250 hours of community 
servics* * 


nn ^1977, and February, 1978, an individual made regular payments to 

^th th£ y ^ * e t Stat6S C ° aSt Guard t0 obtain f avored treatment in connection 
with the processing of boat registrations. In February, 1979, she was charged by 
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payments the FDA doctor was suffering financial difficulties brought on by the protracted 
illness of his wife, who ultimately died because of it. The defense also offered evidence 
tending to show that the doctor was a man of extreme generosity who regularly made 
large, unsolicited gifts to friends and acquaintances in need. The trial lasted 
approximately two weeks and resulted in a hung jury. 

Following the trial, the FDA doctor undertook plea negotiations with the 
government. These negotiations’ resulted in his plea of guilty to a single count 
information charging him with unlawful supplementation of his government salary, in 
violation of 18 U.S.C. § 209. In December, 1982; he was sentenced to one year probation 
and 200 hours of community service. (He had already lost his job with the FDA.) The case 
against the Oregon doctor was dismissed after he made a public statement acknowledging 
the impropriety of making the payments in question. 

10. In October of 1976, the cargo chief at John F. Kennedy International Airport made 
a secret investment in a bonded container station at the airport. He agreed with two 
other individuals to open this business to serve as a source of income upon the employee’s 
forthcoming retirement. The two individuals were named as officers and owners of the 
business, and the employee remained a silent partner. 


Before a container station can operate It must get a Customs license. Customs will 
inspect the proposed container station to determine that it meets their standards before 
sue ^ ^ eense * Customs also conducts a background investigation of the proposed 
officers and employees of the business to insure their fitness. The cargo security report is 

chief, who has the power to recommend that 

aS5fgff:(^i^o^?sfa^p^bfegr^teda'4iecnseiandjiojassign.customs inspectors to it after it is licensed. 

iwm&s submitted for a license .for the container - ’*"" 

defendant employee. The application did not 
interrevealithat-lthe/def^ndSnt.employc.e-.liad^an interest in that business. Two days later the 
inspection was completed and was approved by the inspector. The defendant employee 
then sent a memo recommending that a license be granted for the container station. As a 
result of the employee's memo, the license was granted 13 days later. This process 
usually takes about six months. In addition, Customs regulations require that the 
background investigation of officers be completed before any license is issued. In this 
situation, the background investigation had not even begun when the license was granted. 

m K° nthS of ^successful operation, the employee and his two partners 

pwt fna K J i the b ^ Smess \ Customs regulations require that a separate cargo security 
check mid background investigation must be completed on the new owners of a previously 

H rr r - th K e *r° yee again ^ his **** » £2! 

approval or the station for the buyer based on the prior inspection. He also used his 
b P :SdcCk. thrOUgh the granting ° f the license ™ co4le£n U of d the 

™n<™ T o e T Pl< T, e N was Charged with violatln g 18 U.S.C. § 208 (counts 2 and 3) as well as 

to count! nTthl 1 - ? d + Vi ° lati . 0n ^° K f 18 U - S ’ C - § 1001 ^ts 4 and 5). He pleaded ^ilty 
two vpht-c r ^indictment m February, 1982. He was sentenced in January, 1983 to 
two years, 6 months to be served, 3 years probation, and a $10,000.00 fine. 


uwit . 
iJ i 

Vi - s J 
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received during the period from the United States government from a source other than 
the government of the United States, that is, from two private maintenance contracting 
companies. 


, to November, 1980, the defendant* pleaded guilty to the misdemeanor information 

and in December, 1980, he was sentenced to a suspended sentence of eighteen months. 

18. A U.S. Congressman was indicted for a violation of 38 U.S.C. § 203(a) as a result of 
his receipt of compensation from his law firm during the period of time that he was in 
Congress. The law firm was representing a hospital in the Congressman’s home city in 
connection with its efforts to obtain federal funding for a new hospital building. In the 
course of these efforts, the law firm represented the hospital before the Community 
Services Administration, a federal agency, as well as the Executive Office of the 
President. The legal fees which the Congressman shared in from the law firm included 
compensation for services rendered before these federal agencies. 

The Congressman pleaded guilty to the charge and was sentenced to 5 years 
probation, a $10,000 fine, and 6 hours per week of uncompensated community service 
during the period of probation. - * " 

19. The Army and Air Force Service (AAFES) is an agency and instrumentality of the 
United States, the purpose of which is to purchase -merchandise and services for resale to 
active duty and retired United States military personnel and their dependents. In March of 
1978, a military sales representative who represented vendors who were selling 

- _ merchandise to AAFES gave to the chief of a branch of AAFES $2000 for his services as 

an officer and employee of the government. 


i-WaMattftu csjt'lEo i^hrpa5^*|)lead.edagaiiltyot03 etiolation of 18 U.S.C. §209 as a result of a Dlea 
agreement. • y 


■ ' " ^Jniteb J?>iaftB (ddiiri of Appeals for tf|e JHrberal Circuit 

* 

CACI, INC. - FEDERAL, ) Appeal No. 83-742 

Appellee, ) 

) - 

v. . ) 

) 

THE UNITED STATES, ) 

Appellant. ) 

DECIDED: October 28, 1983 

Before FRIEDMAN, RICH, and BENNETT, Circuit Judges . 

FRIEDMAN, Circuit Jud^e . 

• ifrfer SfHaPhis i£sj3san» dtfie United States from a judgment" of 

• Cotn?t ' rrfitbe-oateniite^t'Sl’atsSv.-.eiafmsr^ilourt chat permanently enjoined the 
United States from awarding a contract to supply automated data 
processing and related services to the Antitrust Division of 
the United States Department of Justice, 1 Cl. Ct . 352 (1983). 
The award was enjoined on the ground that the relationship be- 
tween officials in the Antitrust Division who participated in 
tne process through whicn the contractor was selected and an 
officer of the firm to -which it appeared the contract would be 
. , awarded violated ethical standards of conduct for government 

employees, created the appearance of impropriety, and resulted 
in prejudice in favor of that firm and against other firms 
seeking the contract. We reverse. 


■■ The proposal in this case involved a two-steo competitive 

and negotiated bidding process, for a single contractor to sup- 
ply many of the services that separate contractors previously 
had provided. First, prospective contractors were to submit an 
initial proposal. After government officials evaluated these 
bids and selected those deemed competitive, those bidders were 
invited to negotiation sessions .which focused on improving 

their offers. Each of those firms then would submit its "best 
and final” offer, from which the . government would select the 
offer it considered most advantageous. 

Under the proposal, each bid was to contain two separate 

- - -P ar - ts : . • ■ a .proposal” and a "business management” pro- 

--TPtrvae an^.= price information. Each part was 

PH i bo ; |fh the initial and final phases of 

the bi-d process. The- technical proposal was to be evaluated by 
a Technical Evaluation Committee, composed of Department offi- 

cials, on the basis of a number of “technical factors, including 
qualifications of technical personnel, prior corporate experi- 
ence, and technical approach. In its evaluation of the initial 
submissions, the committee also would determine the areas where 
the bid could be made "more competitive” and improved through 
negotiations. The initial business proposal, j.e. , the cost of 
the contract, was to be evaluated by the contracting officer. 

The proposal provided that the contracting officer would 
award the contract on the basis of a weighted formula, under 
hich 70 percent of the total was based upon the score of the 


83-742 
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Stevens began in 1978. Shelton also worked under Stevens dur- 
ing the latter's tenure at the Group. Smith had a social rela- 
tionship with Stevens. 

The contracting officer for this procurement was Ronald L. 
Endicott, an employee of another division of the Department. 
■\s the trial judge stated, "[tjhere is no evidence of any prior 
professional or social relationship between him and Stevens.” 
Endicott was directly involved in all phases of the bid process, 
and "selected and named the Chair and members of the Technical 
Evaluation [Committee] . . . ." 

In its consideration of the initial bids, the Technical 
Evaluation Committee evaluated the technical aspects of each 
Ditepadmt latan iSss^ffiO-point scoring system. It ranked 

far st^ at 185 .^£aar)d Sterling's second at 79. In scor- 
ege vwas niijig ssdtce?nbiaihs=, cobd: ffiaftmirfetee was not shown the cost estimate 
portion of the bids. After the committee reported these scores 
to the contracting officer, the latter then evaluated the costs 


of each 

bid with the 

assistance of Anderson, 

the chairman 

of 

the 

comm 

i ttee . 






The 

contracting 

officer, Anderson, 

and Sweeney then 

met 

with 

rep 

resentatives of each of the six 

bidders 

whose propos 

als 

were 

deemed to be in 

the "competitive range," 

i . e . , that co 

uld 

be 

made 

competitive 

through negotiat 

ion . 

The contract 

ing 

offi 

cer 

required the 

bidders to limit 

their 

discussions 

“as 

much 

as 

possible” to 

"the weaknesses of 

their 

[bids] and wb 

ere 

the 

[bidi 

sj could be made more competitive 

T1 
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The committee reported these scores to the contracting of- 
ficer, who again, with Anderson’s assistance, evaluated and 
graded the final cost proposals. Then, using the weighted for- 
mula described above, the contracting officer determined that 
Sterling's separate, unteamed bid had the highest overall score. 
Although Sterling's technical score was below CACI's, Sterling 
had a higher overall rating because its projected costs were 
significantly lower than CACI’s. 

Before any award was made, CACI filed a protest with the 
General Accounting Of f ice alleging a conflict of interest by 
the four persons in the Group involved in the bid process who 
had prior associations with Stevens.. _It notified the contract- 
ing officer of the protest. On December '22, 1982, while the 

saaiCQSBP. pe-nd ing.y^ ,,S weene y met with Stevens to formulate 

T t i o.n with the anticipated award of 
the contract to Sterling. 

After the Justice Department informed CACI that the Depart- 
ment would not defer the award pending the protest, CACI filed 
suit in the Claims Court on January 3, 1983. It sought a de- 
claratory judgment Lhat an award of the contract would be con- 
trary to applicable law and to "the public interest in the in- 
tegrity of the Federal ' procurement system," and injunctions 
(both preliminary and permanent) against the award. 

B. Following an expedited trial at which 16 witnesses tes- 
tified and a number of exhibits were introduced in evidence, 
the Claims Court (Judge Spector) permanently enjoined the award 
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fhe government also argues that CACI has not shown that "the 
challenged action has caused [it] injury In fact," 397 U.S. at 
* 152, since it cannot demonstrate that if the conduct it chal- 

lenges had not taken place it would have been awarded the con- 
tract. These arguments reflect a misconception of the basis of 
the Claims Court s jurisdiction and a mi s interpretat ion of the 
legislative history of the statute that gave the Claims Court 
jurisdiction over suits seeking injunctive relief against the 
award of government contracts. 

A. Prior to 1970, an unsuccessful bidder . generally had no 
standing to challenge the award of the contract. See "Perkins 

Luken s Ste el Co., 310 U .S. 113 (1940); Edelman v. Federal 

FK -fb m&o u^ggnrg -rAdtn i-n;irS.t ration . 3$.2 e F.2d 594, 597 (2d Cir. 1967). The 

***** that the various statutes and 

---regulations - governing the award of government contracts were 
not intended to protect bidders on those contracts but only to 
protect the government, and that violation of those provisions 
therefore did not violate any legally protected rights of un- 
successful bidders.- Ijj. 

In the seminal case of Scanwell Laboratories, Inc, v. 
Shaffer, 424 F.2d 859 (D.C. Cir. 1970), however, the court held 
that under Section 10 of the Administrative Procedure Act, 

5 U.S.C. § 702 (1982), a disappointed bidder had standing to 
challenge the award of a government contract. The court stated 
that unsuccessful bidders "are the people who will really have 
the incentive to bring suit" to compel "agencies [to] follow 
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l i an s jl 
i c con 


Id. at 1237. 


A&s ft-b 
•xjSsccrt, !■ 


court and try and prove his cause of action." 

"[BJy the solicitation for bids, the Government impliedly prom- 
ised that it would give honest and fait consideration to all 
bids received and would not reject any one of them arbitrarily 
or capriciously, but would award the contract to that bidder 
whose bid in its honest judgment was most advantageous to the 
Government . “ Heye r Products Co. y. United 177 F. Supp. 

251, 252 (Ct. Cl. 1959); see also B. K . Instrument’^ Inc, v. 
U nUed States , No. 83-6142 (2d Cir. Aug. 4, 1983); Heyer Prod - 
uc ts Co. y. United States . 140 F. Supp. 409, 412-13 (Ct. Cl. 

1956). 

Thus, CAC1 .brought the present suit to enjoin the govern- 
ment/s alleged breach of_ its implied contract to consider all 
•e the Court of Claims explained in 

raojt^ract has been broken, and plaintiff 
may maintain an .action’ . . for its breach" where the "bids 

were not _ invited in good faith, but as a pretense to conceal 
the purpose to let the contract to some favorite bidder 
and with the intent to willfully, capriciously, and arbitrarily 
disregard the obligation to let the contract to him whose bid 
was most advantageous to the Government." 140 F. Supp. at 413, 
414; see also Keep. 428 F.2d at 1236. 

In Section 133(a) of the Federal Courts Improvement Act of 
1982, Pub. L. No. 97-164, 96 Stat. 25, 39-40 (1982), Congress 

amended the Tucker Act to give the Claims Court the following 
additional authority.- 
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contract the government violated statutory and procedural re- 
quirements. That is precisely the basis upon which CACI here 
challenges the proposed award to Sterling. To deny CACI stand- 
ing to litigate this question before the Claims Court would 
vitiate t ^ ie jurisdiction Congress gave that court over such 
suits in tlis F'sdcr's.l Courts ImprovGoiGnt Act* 

government argues, however, that in Data 
Pro cessing the Supreme Court modified the Scanwell doctrine by 
requiring as a condition of standing that "the interest sought 
to be protected by the complainant ^is arguably within the zone 
of interests to be protected or regulated by the statute or 

*r — _ 

constitutional guarantee in question." 397 LJ.S. at 153. It 

tJW^. ? 8 r tandard CACI had no standing because 
■ r regulations that CACI asserts the 

ts- iht«esng§£fc attb&&j^§ e -$,&§ t intended to protect bidders but 
only to protect the government. 

Data Processing was a suit by data processing companies 
directly challenging, as violating the governing statute, a 
ruling of the Comptroller of the Currency permitting national 
banks to provide data processing services. The question on the 
merits was whether the statute authorized the banks to provide 
such services. The plaintiffs asserted standing as competitors 
of the banks in providing the services. The injury about which 
the plaintiffs complained was the direct result of the Comp- 
troller’s alleged violation of the statute, and the standing 

issue turned upon whether the statute was intended to protect 
them against such injury. 
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not result in CACI receiving the award. See, e.g. , Simon v. 

Eastern Kentucky Welfare Rights Organization . 426 U.S. 26, 38 

(1976). 

The Court of Claims has rejected a similar argument of 
the government that a disappointed bidder ’’must show that, but 

for the failure to consider its proposal, it would have re- 

\ 

ceived a contract." Morgan Business Associates u. Hn.i t«d 
States, 619 F.2d 892, 895 (Ct. Cl. 1980). As the Court of 
Claims there indicated, "it would be virtually impossible for 
the plaintiff to make a ’but for' showing.” 619 F.2d at 896. 
It held that the disappointed bidder^ need demonstrate only that 
if its bid had been fairly and honestly considered, ’’there was 
i't'> jal dSteQCfrgf&gt -lit] would receive an award — that it 

't*#. ^etive consideration.” Id. This "pr'i'h- 

Vindicates, the bidder's interest and' 
right m having his bid considered” and "at the same time fore- 

s tall [ s ] a windfall recovery for a bidder who was not in reality 
damaged . " ’ 

The flaw in the government’s argument here is that it 
misconceives the nature of the injury that unsuccessful bidders 
seek to rectify in bid protest suits. Scanwell itself recog- 
nized that a disappointed bidder has "no right ... to have 
the contract awarded to it in the event the . . . court finds 
illegality in the award of the contract . . . .” 424 F.2d at 
864. The injury CACI here asserts is that the government’s 
breach of its implied contract to deal fairly with all bidders 


83-742 


15 


sec- 


Court, however, CACI argues that there were violations of 
tions 207 and 208. 

/ We conclude (A) that sections 207 and 208 were not violated; 
(B) that the record does not establish actual bias or favorit- 
ism toward Sterling by Sweeney, Anderson, Shelton, or Smith, or 
any impropriety in the award of the contract to Sterling because 
of their participation in the award process; and (C) that there 
was no appearance of or opportunity for impropriety that would 
warrant enjoining the award of the contract on the ground that 
the Department breached its implied contractual obligation to 
treat all bidders fairly and honestlyr 

A. 1. Section 207 of the Ethics in Government Act prohib- 

"after his employment has ceased" 
from ... .... 

f n_r - - ^d<m.owi^g^- : ^ti[£irig ] as agent . . . for, or otherwise 

_ represent [ ing ] , any other person ... in any for- 

mal or informal appearance before, or, with the 
intent to influence, makes any oral or written 
communication on behalf of any other person . . . 
to -- 

(1) any department ... of the United States . . . 
or any officer or employee thereof, and 

(2) in connection with any . . . application, . . 
contract, claim, ... or other particular matter 
involving a specific party or parties in which the 
United States . . . has a direct and substantial 
interest, and 

(3) in which he participated personally and sub- 
stantially as an officer or employee through 
decision, approval, disapproval, recommendation, 
the rendering of advice, investigation or other- 
wise, while so employed .... 

!-8 U.S.C. § 207 (Supp. V 1981). 

CACI contends that Stevens' participation on behalf of 

sterling in the preparation and presentation of Sterling’s bid 
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Hr. Stevens would be qualified to manage Sterling's 
proposal activities, represent. Sterling with re- 
spect to the RFP [proposal] and manage Sterling’s 
performance on any resulting contract for at least 
two reasons: (1) ,tbe program covered by the RFP 

did not involve any specific party or parties 
wh “ e Mr - Stevens was employed by the Division, 
and (2) the RFP to be issued does not involve the 
same particular, matter” as anything with which 
Mr. Stevens was involved- as a Government employee. 
Specifically, the Antitrust Division's 1978 Liti- 
gation Support RFP and our new one will not be the 
same particular matter" because of (a) time 
elapsed between them, and (b) fundamental differ- 
ences in their scope and approach. 


ts± 




This ruling is entitled to weight. It would be most 
unusual to disqualify Sterling from bidding on the proposal be- 
cause of Stevens* participation for Sterling after the Assistant 
Attorney General in charge of the Antitrust Division had advised 

vj.St_ei^ling 0F ^ia.e 1 i ng of the proposal, for Sterling, 

would not be improper. 

nms HBaaanre tflpt the present proposal was not the 

"same particular matter" with which Stevens was involved while 
chier of the Group. Although Stevens "contemplated" competi- 
tive reprocurement of the services CACI and others were supply- 
ing under the sole-source contracts, he played no role "whatso- 
ever" in either developing the baseline services concept or "in 
the formulation of the [proposal]" for bids on it. Sweeney, 
not Stevens, originated and developed both of these ideas, and 
did so after Stevens had left the Group in December 1980 and 
-Sweeney had succeeded him as its head. Sweeney - testified that 
he developed the idea for the baseline service contract, which 

he characterized as "basically my own," in approximately the 
spring and summer of 1981. 
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The Claims Court found that Anderson and Shelton re- 
ceived-employment offers conditioned in part on [Stevens'] 
success in receiving additional contracts." It stated that 
"Stevens had from a time prior to his departure from ISSG, to a 
time prior to the issuance of this [proposal] , discussed with 
Anderson the possibility of their working together at Sterling." 
and that there was "some evidence of a lesser effort by Stevens 
to recruit Patricia Shelton . . . for work at Sterling." ■ 

Our review of the record leads us to conclude that 
there was no "arrangement concerning prospective ' employment" 
between either Anderson or Shelton and Sterling, and that these 
individuals were not "negotiating" with Sterling about pros- 

j^hen they considered Sterling’s bid. 
t"]' utstu ne? riafp * t i f i ed that he had "discussions" 

, after Stevens had left the De- 
partment. Stevens "talked about positions that might be avail- 
able in the division that he was going to head within Sterling 
Systems." Anderson stated that Stevens "never made me any spe- 
cific offer or any firm offer for employment at Sterling 

‘ ' * *" N ° discuss i°ns of salary took place. In their last 
discussion, Anderson remembers believing that "there would be a 
further discussion" and that the matter was left "sort of hang- 
ing.” He testified that Stevens told him "he had hoped to have 
positions available in the future, but right now he had nothing 

he could offer me, and I sort of anticipated some future con- 
tact from Mr. Stevens." 
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t: ‘ -A CACI employee testified that Anderson mentioned 

to her that "Stevens had made him an offer from Sterling . . 
but that "the offer . . . had been withdrawn." Another CACI 
employee indicated that Anderson told him "that he might be 
leaving {the Group] and in fact he had talked to . . . Stevens 
and he was going to be going to work for Sterling in the next 
couple of months." These conversations occurred in either the 
spring or summer of 1981, with the witnesses unable to pinpoint 
specific dates. 

Stevens had similar discussions about possible em- 
ployment with Shelton. Shelton testified that in March or April 
of 1981, they had "some discussions about the possibility of my 
sat some" point." No specific posi- 

sS3 . r^slary.^j^jiSc dispAis-sed. After that time, there were no 

•'em- ional discussions about employment. 

Stevens testified that after he staffed a contract 
using personnel within the company, that "terminated any possi- 
bility of discussion with Pat [Shelton]." He also stated that 
although he had a specific job in mind for Shelton on another 
contract then under consideration, "the job did not materialize" 
because the contract was- not awarded. 

This evidence does not establish that either 
Anderson or Shelton had an "arrangement" concerning prospective 
employment with Sterling. 

b. Anderson and Shelton were not "negotiating” 
with Stevens about prospective employment at Sterling. Their 
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discussions with some of the bidders about possible employment. 
Government officials often are approached about possible pri- 
vate employment. To bar thdm from participation months later 
m decisions involving a company that raised the possibility 
could cause serious problems for the effective functioning of 
the government. As the Senate Committee Report on the Ethics 
in Government Act explained: "Conflict of interest standards 

must be balanced with the government's objective in attracting 
experienced and qualified persons to public service. 

There can be no doubt that overly stringent restrictions have a 
decidedly adverse impact on the government's ability to attract 
and retain able and experienced persons' in federal office." 

, 2d Sess. 32 (1977), reprinted in 
S . Code Cong. & Ad. News 4216, 4248. 

t • rfrss# Jrc&es °4-h^®.c££ c or d discloses no evidence that the 

Department officials who had prior professional and social con- 
tact with Stevens in fact were biased toward or did anything 
that improperly favored his company, Sterling. 

1. Contrary to CACl's contention, the proposal was not 
structured to favor Sterling over its competitors. Indeed, it 
was CACI, and not Sterling, that received the highest evalua- 
tion of its final technical offet. 

CACI complains that the cost-plus-fixed-fee type of 
contract used here prejudiced it because, unlike Sterling and 
ether bidders who had not had prior data processing service 
contracts with the Department, CACl’s estimated costs were re- 
quired to reflect its prior actual costs and therefore it could 


moving 

j ; nn rj r 
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The record provides no valid basis for criticizing or 
rejecting the formula by which the Department weighted the 
bids. Sweeney testified that" in this type of service contract, 
the most important factor is the caliber of the people who will 
do the work, and that this was the reason the technical aspects 
of the contract were given the most weight. He stated that the 
70-30 allocation "stfuck a fair balance, as fair as we could 
possibly come up with in a competitive situation, between those 
two competing factors. 1 ’ The. record indicates that the informa- 
tion in the bid showing how the contract will be performed 
^ * » names and resumes of personnel who would do the work) 
enabled the government to make a meaningful evaluation of each 
bid's cost estimates. 

/7>-^eny^ett^aj^§m|. ; ,selected the 70-30 weighted formula, 

if^ted what the bids would be. 3t bor- 
ders on the bizarre to suggest, as CACI . apparently does, that 
the Department officials who allegedly favored Sterling antici- 
pated that Sterling would be ranked second or lower on its 
technical proposal so that it could obtain the contract only if 
its costs, which for some unknown reason would be lower, were 

t 

given substantial weight. 

3. The fact that Anderson, the head of the Technical. 
Evaluation Committee, assisted the contracting officer Endicott 
in evaluating the bids, and therefore saw the cost portions of 
the bids, did not taint the award process. The contracting of- 
ficer testified that using a member of the Technical Evaluation 


53-742 


27 


were. The record shows that Anderson saw the initial and final 

cost figures, and that he saw the initial dost figures after 

* 

the Technical Evaluation Committee "had completed the technical 
evaluation of the initial proposals.” There is no indication 
that the circumstances under which' he saw the final cost fig- 
ures were any -different. Indeed, since the record shows that 
the contracting officer informed Anderson about the cost fig- 
ures in connection with their analysis and evaluation of those 
figures after the Technical Evaluation Committee bad evaluated 
the technical proposals, there is no factual basis for CACI's 
suggestion that Anderson communicate'd the cost figures to the 
Committee before the Committee rated the technical proposals. 

• ■ M i * 

wl&tt 1 i f ied that Anderson had communi- 

on. the initial cost propos- 

• - . .. ... • no “-one 

dtat rt k 1-S'^rf ths^furit h e£ t! te s t i tied i t-h a t this information did not enable 
Sweeney to predict the ultimate outcome of the bidding. As 
Sweeney stated: I thought I knew who was going to win after 

best and final, and I was wrong." He had anticipated that 
"someone other than Sterling was going to be the lowest." 

With respect to Stevens' submission -of the two bids, 
the record shows that during the negotiating sessions after the 
first offers had been submitted, the contracting officer told 
Stevens that "the Infodata personnel ... in our original sub- 
mission were not up to the standards of the Sterling personnel 
end that we should seek an alternate personnel for two posi- 
tions, ’ and that the costs of the subcontract arrangement with 
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final cost figures when it rated the final technical proposals 

-- that Sterling appeared to be the successful bidder. 

* 

6. Finally, the Claims Court and CACI see something 
sinister in the fact that Sweeney met with Stevens to discuss 
implementing the contract even though CACI had filed with the 
Comptroller General a protest over the anticipated award to 
Sterling, At that time, however. Sterling had been preliminar- 
ily selected as the contractor. Since .the Department was 
anxious for per f ormance of the new contract to begin as soon as 

T W ' 

possible, it was not surprising or inappropriate for the Depart- 
ment to hold preliminary discussions* with the apparently suc- 
cessful bidder. The contracting officer had authorized the 

any impropriety nor reflected 

any bias toward Sterling. 

r&hc decision of the Claims Court was 

that there was both the opportunity for and the appearance of 
impropriety in that process. That was not an adequate or proper 
basis for enjoining the award of the contract to Sterling. 

The Claims Court referred to an Office of Personnel Manage- 
ment regulation that states: 

An employee shall avoid any action, whether or 
not specifically prohibited by this subpart, which 
might result in or create the appearance of: 

i * ^ 

(b) Giving preferential treatment to any per- 
son ; 

* * ■ 

(d) Losing complete independence or 
impartiality; 

* - . or 

(f) Affecting adversely the confidence of the 
public in the integrity of the Government. 

5 C.F.R. § 735.201a (1982). 
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the government' had cancelled. The government's primary defense 
was that "the contract was unenforceable due to an ( illegal 
conflict of interest on the part of" a government employee. 
364 U.S. at 52.4. The Court held that the government could 
' "disaffirm a contract which is infected by an illegal conflict 

of interest." 364 U.S. at 566. 

That holding, however, rested solely on the Court's conclu- 
sion that the government employee had violated the conflict of 
interest statute. In the present case, in contrast, there has 
been no violation of the Ethic’s in Government 'Act. The broad 
language in Mississippi Valley cannot properly be applied to 
the significantly different situation in the present case, 
reviewer, tufj cTarefully reviewed the record in this case. We 

- • - - il 

'Goot-t A^4i^lud»i-ttKa 'Sourt ruling that the Department's 

=Mr> t Sterling would be "arbitrary, capri- 

cious, and an abuse of discretion" because of the possibility 
and appearance of impropriety is not supported by the record 
and therefore is not a proper basis for enjoining award of the 
contract. The Claims Court based its inferences of actual or 
potential wrongdoing by the Department on suspicion and innu- 
endo, not on hard facts. The kind of inquiry and analysis the 
Claims Court made in this case, which without factual basis 
ascribed evil motives to four members of the Technical Evalua- 
tion Committee in their handling of bids, was clearly erroneous 
and did not justify an injunction against the government’s award 
.of the contract to Sterling. 
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MEMORANDUM FOR: JOHN 

FROM: DIANNA G. HOLLAND 

I ACTION 

• Approved 

— Please liandle/review 

XX 

— - For your information 

For your recommendation 

For the files 

Please see me 

— Please prepare response for 

— signature 

As we discussed 

Return to me for filing 

COMMENT 




United States Government 

MEMORANDUM 


Office of 
Government Ethics 


Subject: Regional Ethics Training in Now York 


JUN 3 1985 


From: David H. 'H' . 

Director fcs£Q_ 


To: Designated Agency Ethics Officials 

Inspectors General 

This is to announce the next series of one-day ethics training courses to be held 
in New York, New York on August 22 and 23, 1985 at the Jacob K. Javits Building, 
26 Federal Plaza, Room 1434, from 9 am to 3:30 pm. 

The course will focus on the conflict of interest statutes, the standards of 
conduct, and review of financial disclosure statements, both public and confidential. 
The setting will be informal with discussion based on new case studies derived trom 
typical agency ethics problems. t 

i mediately am on? oPleaso sckdulatG nttiiamotige ammediately among officials in bureaus, offices, and 
-•v insuiim uondlvisions^lyour agency or in^m-ilitary installations involved in any aspect of the ethic 
ill he m-r-c-ru ^program. The first 90 registrants will be accepted. 

„ ;r ,,, -r ... As usual, there is no charge for the course. The attached registration forms may 

be' copied and one should be submitted for each person planning to attend. Please 
return them by July 26, 1985 to: 


Office of Government Ethics 
P.O. Box 14108 
Washington, D.C. 20044 


If you have any questions, call Trieia Bryant at (FTS) 632 7642. 


Attachment 


Registration for New York Ethics Training 


Name: 

Title: 

Agency: 

Address: 


Phone: FTS 


Preferred Date: August 22 or 23 (circle choice). 


Registration for New York Ethics Training 


Name: 

Title: 

Agency: 

Address: 


Phone: FTS 


Preferred Date: August 22 or 23 (circle choice). 








American Legal Foundation 

1705 N STREET, N. W. 

SUITE 300 

WASHINGTON, D. C. 20036 
202-857-0400 

July 29, 1985 


Honorable Patricia Schroeder 
2410 Rayburn House Office Building 
U.S. House of Representatives 
Washington, D. C. 20515 

Dear Congresswoman Schroeder: 

A copy of the May 21, 1985 edition of the Congressional Record 
has recently come to my attention. It contains a speech by you 
"placing in the record an addendum of 22 names to the Reagan Admini- 
stration Ethics Dishonor Roll," which you characterize as a "very 
undistinguished list" of "individuals of . . . curious and questionable 
character . " 

iblic ZLr.tcrAs- GeneralriCoctasiel ^fcosau public interest law firm which assists 
ares i rdef amed - ’ puidrictiandr prdvatet figure s in vindicating their reputations, 
fiemriersi (am vnstuEra^yacconceraieds that .Members of Congress do not abuse the 
Eraed i^Uonstit-utionai^ immunities^ -afforded by the Speech or Debate Clause, 
ixa. s ts AS^ you3®ret<awarei,l thiiss dehisea exists in order to facilitate debate on 

matter of national policy' (the proper business of Members of Congress). 
It was not intended, nor should it be used, for partisan, defamatory 
attacks on public and private citizens' reputations. To quote 
Thomas Jefferson: 

[The privilege] is restrained to things done in the 
House in a Parliamentary cause. . . . For [the Member] 
is not to have privilege contra morem parliamentarium, 
to exceed the bounds and limits of his place and duty. 

Jefferson, A Manual of Parliamentary Practice 20 (1854), reprinted in 
The Complete Jefferson 704 (S. Padover ed. 1943) and quoted in 
Hutchinson v. Proxmire , 443 U.S. Ill, 125 (1979). 

The U.S. Supreme Court has further elucidated the proper use and 
scope of the Clause: 

' Legislative acts are not all-encompassing. The heart of 

the Clause is speech or debate in either House. Insofar 
as the Clause is construed to reach other matters, they' 
must be an integral part of the deliberative and communi- 
cative processes by which Members participate in committee 
and House proceedings with respect to the consideration 
and passage or rejection of proposed legislation or with 
respect to other matters which the Constitution places 
within the jurisdiction of either House. 


Honorable Patricia Schroeder 
July 29, 1985 
Page Two 


Gravel v. United States , 408 U.S. 606, 625 (1972) (my emphasis). 

Your recent speech on the House floor viciously impugning the 
ethics of various men and women associated with the Reagan Administra- 
tion is arguably covered by the Speech or Debate Clause. However, 
in light of that Clause's intended historical purpose, it strikes me 
as not only offensive but also improper to use this privilege to smear 
the reputations of individuals holding political views contrary to 
your own, while simultaneously depriving them of any legal recourse 
to vindicate their good names. 

I would, consequently, invite you to make these same defamatory 
comments in some public forum outside Congress, where those you are 
accusing of "running afoul of ethical restrictions” would have an 
opportunity to dispute your allegations, if they so desired, in a 
court of law. Certainly, if you are confident of the truth of your 
statements, you will not hesitate to reassert them at a time when 
_ _ -the- -immunities of the Speech or Debate Clause do not apply. 


^ VL' * /' 

&£/\* t A^i. I i 




Sincerely, 

Michael P. McDonald 
General Counsel 


MPM:db 

Enclosure 


May J 21, 1985 


CONGRESSIONAL RECORD — HOUSE 


H3441 


GENERAL LEAVE 

Mr. WOLPE. Mr. Chairman, I ask 
unanimous consent that all Members 
may have 5 legislative days in which to 
revise and extend their remarks on the 
bill Just under cons ideration. 

The SPEAKER pro tempore. Is 
there objection to the request of the 
gentleman from Michigan? 

There was no objection. 


REPORT ON RESOLUTION PRO- 
VIDING FOR CONSIDERATION 
OP HOUSE CONCURRENT RES- 
OLUTION 152, FIRST CONGRES- 
SIONAL BUDGET FOR THE UJ5. 
GOVERNMENT FOR FISCAL* 
YEARS 1986, 1987, AND 1988 

Mr. PEPPER, from the Committee 
on Rules, submitted a privileged 
report (Rept No. 99-141) on the reso- 
lution <H. Res. 177) providing for the 
consideration of the concurrent reso- 
lution (H. Con. Res. 152) revising the 
congressional budget for the US. Gov- 
ernment for the fiscal year 1986 and 
setting forth the congressional budget 
lor the UJ5. Government for the fiscal 
years 1986, 1987, and 1988, which was 
referred to the House Calendar and 
ordered to be printed. 
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Rzagan Administration Ethics Dishonor 
Roll. Addendum 

(Compiled by the House Subcommittee on 

Civil Service, Representative Patricia 

Schroeder, Chairwoman, May 20, 1985) 

112. Patrick C. Allison, Regional Director, 

Department of Health and Human Services, 
lobbied against the “Compassionate Pain 
Relief Bill” in apparent violation of prohibi- 
tions on use of Federal funds to lobby Con- 
gress. \L 

113. Twenty-one non-career Ambassadors 
endorsed Senator Jesse Helms for re-elec- 
tion in apparent violation of establishetftra- 
dition followed by administrations of both 
parties which barred Ambassadors from par- 
ticipating in partisan politics while on active 
duty as official representatives of their 
country. Senator Helms is a member of the 
Foreign Relations Committee that confirms 
ambassadors. 

114. Dixon Arnett, Deputy Undersecretary 
for intergovernmental Affairs, Department 
of Health and Human Services, told regional 
directors to contact state narcotics officials, 
governors, and mayors in their states “and 
ask them to contact their congressional del- 
egation to ask for a ‘no’ vote* -.on the “Com- 
passionate Pain Relief Bill” in apparent vio- 
lation of prohibitions on use of Federal 
funds to lobby Congress. 

115. Mark Evans Austad, Ambassador to 
Norway, allegedly tried to. force his way into 
a Norwegian woman’s home in the middle of 
the night. Mr. Austad “was apparently 
under the influence of alcohol” when he 
spent “half an hour knocking and kicking at 

; - her front door Wednesday in an attempt to 
get in.” 

I ^116 .^Daniel K. Benjamin, Chief of Staff, 
-Department of labor, was accused of a con- 
Fillet nf .interest allegedly involving the use 
-of a lobbyist’s boat. He also was allegedly in- 
volved in the award of a non-competitive 


iglven : permission to address ihe ^House 

for l minute and to revise and extend^-contract to one of his former research 'as- 
her remarks and include extraneous sistants. Mr. Benjamin resigned. 


matter.) 

Mrs. SCHROEDER. Mr. Speaker, 
today, I am placing in the record an 
addendum of 22 names to the Reagan 
Administration Ethics Dishonor RolL 
This brings the total number of indi- 
viduals cited on this list to a distress- 
ing 134. 

The charges which earn an individ- 
ual a position on this very undistin- 
guished-list include criminal wrongdo- 
ing, abuse of power and privilege, and 
improper; behavior for a Government 
official. This roll is merely a compen- 
dimhxrf newspaper accounts. Some of 
the^individuals have been cleared by 
investigations. Others have resigned, 
maintaining their innocence. But 
aborting any further investigation. 

I first started compiling this list 2 
years ago when the House Post Office 
and Civil Service Committee was 
struggling to strengthen the Ethics in 
Government Act; The American public 
had been besieged with repeated news- 
paper accounts of top administration 
officials running afoul of ethical re- 
strictions. Sad to say, the onslaught of 
ethical .violations has continued una- 
bated. 

We must further strengthen our 
laws to help preclude such activity, 
but we must also hold accountable a 
President who appoints, supports, and 
defends individuals of such curious 
and questionable character. 


117. Bruce Chapman, Deputy Assistant io 
the President in charge of the Office of 
Policy and Evaluation, White House, and 
former Director, Census Bureau, alleged# 
spent more than $10,000 on travel during a 
one year period including trips to his home- 
town, Seattle. 

•*» 118. John Fedders, Director of the Divi- 
sion of Enforcement, Securities and Ex- 
change Commission, reportedly beat his 
wife during their 18-year marriage. He was 
also reportedly involved in the alleged 
cover-up of a corporate bribe scheme by a 
former law client, the Southland Corpora- 
tion. Mr. Tedders resigned. 

119. Eileen Marie Gardner, head of the 
Office of Education, Philosophy and Prac- 
tice. Department of Education, had criti- 
cized “misguided” efforts to help disabled 
people who had “selfishly drained resources 
from the normal school population.-’ In ad- 
dition, she indicated that the handicapped 
were responsible for their life situation. Ms. 
Gardner was told to resign. 

120. Marianne Mele Hail, Chairwoman of 
the Copyright Royalty Tribunal, co-au- 
thored Foundations in Sand : A Hard Look 
at the Soft Sciences. This book* contains* 
such statements as American blacks “insist 
on preserving their Jungle freedoms, their 
women, their avoidance of personal respon- 
sibility and their abhorrence of the work 
ethic.” She also had no experience in copy- 

- right litigation and her experience as a 
teacher of law was allegedly gained at an 
unaccredited school that operated only on 
weekends. Ms. Hall resigned. 

121. Donald T. Hallett, State Director of 
the Farmers Home Administration in Cali- 
fornia, Department of , Agriculture, was 
found guilty of racial discrimination in his 


practices. Mr. Hallett received an official 
written reprimand. 

122. Roger W. Jepsen, chosen by President 
Reagan to head the Commission to honor 
the Bicentennial -of the VJB. Constitution, 
had once Invoked the Constitution as a Jus- 
tification for driving his single-occupant ve- 
hicle down the car pool lime of a Virginia 
highway. During his campaign for re-elec- 
tion to the Senate^Mr. Jepsen said he had 
visited a Des Moinfes health club that had 
“nude encounters,” Mr, Jepsen’s name was 
withdrawn. 

123. Patrick Korten, executive assistant 
director. Office of Personnel Management, 
allegedly participated in an illegal personnel 
transfer to benefit a former OPM political 
appointee and his wife. He authorized the 
Intergovernmental Personnel * Act transfer 
for Carolyn Jeffress without expecting her 
to return to the federal government, as re- 
quired by law. 

124. James Meadows, Deputy Director of 
the Occupational Safety and Health Admin- 
istration, Department of Labor, allegedly 
told high-ranking agency officials to “kick 
asses and take names” of employees who 
criticize agency policies; 

125. Marjory E. Mecklenburg, Deputy As- 
sistant Secretary, Department, of Health 
and Hu man Services, was investigated by 
the Department Inspector General for pos- 
sibly scheduling an • hhr workshop in 
Denver so she coujd watch her son play in 
the Broncos-Vlklngs football game. HHS 
also looked into additional trips she took 
over & two-year period at a cost to the gov- 
ernment of $12,938.67. Ms. Mecklenburg re- 
signed. / 

126. Georgia Paras, Legal Services Corpo- 
ration nominee, had allegedly attacked an 
Hispanic judge as “a professional Mexican,” 
saying that there also were “professional 
blacks, professional Greeks, * professional 
Dagos and professional Jews” * who “put 
their ethnic orgin ahead of everything else.” 
His appointment was withdrawn. 

127. Russell A Rourke, Assistant Secre- 
tary of Defense for Legislative Affairs, De- 
partment of Defense, wrote a memo which 
; allegedly shows that he and other pentagon 
officials are acting in a partisan political 
mann er to deflect criticism of the DOD’s 
spare parts program. 

128. 128. Robert A Rowland, head of the 
Occupational Safety and Health Adminis- 
tration, Department of Labor, allegedly 
owns up to $50,000 In stock in Tenneco, Inc., 
a conglomerate that could be affected di- 
rectly by his decision not to adopt a federal 
standard requiring clean drinking water and 
ttfilet facilities for farm workers. The Office 
of Government Ethics is reviewing the case. 

129. Thomas Tancredo, Secretary’s Re- 
gional Representative, Department of Edu- 
cation, mailed out copies of a 12 page “state- 
ment,” accompanied by his signed cover 
letter, lamenting the fact that we don’t 
have an official state religion in this coun- 
try. 

130. Kathleen Troia, Principal Deputy As- 
sistant Secretary for Public Affairs, Depart- 
ment of Defense, wrote a memo which alleg- 
edly developed a plan for possibly improper 
political involvement by DOD officials 
during the 1984 national election campaign. 

13 L Lawrence A Uzzell, Special Assistant 
to the Undersecretary, Department of Edu- 
cation, advocated that every federal pro- 
gram for elementary and secondary educa- 
tion-including aid to the handicapped- 
should be abolished. Mr. Uzzell resigned. 

132. R. Leonard Vance, Director of Health 
Standards, Occupational Health and Safety 
Administration, Department of Labor, ac- - 
cused his staff of using “co mmunis tic” lan- 
guage and having been “trained in Moscow.” 
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He notified Congress that he could not turn 
over his logs because his "dog had barfed all 
over them.** 

133. John D, Ward, Acting Director, 
Office of Surface Mining, Department of In- 
terior. was criticized by a Congressional 
Committee for failing to aggressively collect 
$150 million in outstanding strip mining 
fines and for allowing some chronic viola- 
tors to receive new mining permits. Mr. 
Ward resigned. 

134, Joseph R. Wright, Jr.. Deputy Direc- 
tor, Of fire of Management and Budget, and 
head of the President’s Council on Integrity 
and Efficiency, allegedly intervened, on 
behalf of his father's oil company, with the 
head of the Energy Department’s Economic 
Regulatory Administration. The Energy De- 
partment then allegedly delayed a major en- 
forcement case against the company. 

A FUL FOR THE RELIEF OF 
MARY E. STOKES 


PERMISSION FOR COMMITTEE 
ON PUBLIC WORKS AND 
TRANSPORTATION . TO SIT 
DURING 5-MINUTE RULE ON 
WEDNESDAY, MAY 22, 1985, 

AND PERMISSION FOR SUB- 
COMMITTEE ON SURFACE 
TRANSPORTATION OF . COM- 
MITTEE ON PUBLIC WORKS 


Navy contracts). Only five U.S .-flag- 
ships are under construction today, all 
of them for the domestic trades. 

Existing commercial policies and 
programs will not maintain the ship- 
ping and shipbuilding capacity needed 
for mobilization. American shipyards 
carkiot compete with foreign yards 


MITTEE ON PUBLIC WORKS that pay their workers $2 an hour, 
AND TRANS PORTAT ION TO SIT /build ships with materials bought at 
DURING 5-MINUTE RULE ON subsidized prices and enjoy subsidized 
THURSDAY, MAY 23, 1985 financing at depressed Interest rates. 

Mr BOSCO. Mr. Speaker, I ask American ship operators cannot com- 


THURSDAY, MAY 23, 1985 

Mr. BOSCOr Mr. Speaker. I ask , 

unanimous consent that the Commit- pete with nations whose ships sail 
tee on Public Worts and Transporta- with new equipment and small, low- 
tion be permitted to alt during the 5- paid crews. Furthermore, more and 
minute rule in the House on Wednes- more nations have restricted access to 
day; May 22, 1985, and that ’the Sub- cargo from their ports to their own 
committee on Surface Transportation merchant ships. 

of the Committee on Public Works Last year Congresswoman Boggs and 
and Transportation be permitted to sit £ with several cosponsors. Introduced 
during the 5-minute rule in the Bouse a measure CH.R. 6222) to provide at 
on Thursday, May 23. 1985. least part of an answer to this dflem- 

The SPEAKER pro tempore. fo mn Focusing oh the bulk and "neo- 
there objection to the request .of the bulk” cargo sector of our commerce — 
gentleman from California? chiefly grain, coal, ores, steel, *™i 

There was no objection. automobiles— title I of the bill re- 

■ • quired that in the 1st year after enact- 

ORDER OF BUSINESS merit, American Importers and expoit- 

t ..v ers ship at least 5 percent of bulk-neo- 
Mr. SKELTON. Mr, Speaker, I ask buft . cgjgo on tLS. vessels. The re- 
unanim ous consent to re&temyW- g^gment would rise by 1 percent per 
minute special -order it year until it reached 20 percent. 

BPCCial 0rdCT ^ In title H of the MB. we provided a 
eyen^._ _____ jg tax credit for shippers to compensate 

there objection to the request of the 

pntVman from Missouri? upon them by the higher cost of ahip- 

* ^^^TnooWeetion. in American vessels as opposed to 

^ere^as nonobjection. foreign ships. This should eliminate 

isiiion ef shi the traditional opposition of shippers 

□ 2020 1 ' to cargo preference proposals. 

THE CO MPETITIVE SHIPPING Ertimates indicate the measure 

AND SHIPBUILDING ACT OF 1985 ^° uld result in 

. _ _ stupe, readily convertible to military 

The SPEAKER pro tempore. Under seaU f t and create about 100,600 
a previous order of the House, the gen-. jobs to shipping, shipbuilding and 


f Mr HUTTO asked and was given The SPEAKER pro tempore, if 
nermission to extend his remarks at there obje ction to the request .of the 
this point in the Record and to in- gentleman fr^ Calif omia? 
dude extraneous matter.) There was no objection. 

Mr. HUTTO. Mr. Speaker, today I ' 

rise in support of HJL 1783, a bill for ORDER OF BUSINESS 

the relief of Mary E. Stokes, which ^ SKELTON. Mr. Speaker, I ask 
passed earlier today. unanimous consent to vacate my 60- 

* This case is the result of an admit- minute special -order and to replace it 
' "ted mistake by the personnel office at with 5-minute special order this 

- the Naval Air Station -in .Pensacola,.. .evening. . 

-- pT which gave toMirect advice -ioT ' IThe lS PEAK E R pro tempore. Is 

- Mrs. Stokes' hufcband before his death, ^there objection to the request of the 
‘ 'Mr*. Stokes deceased -husband, , Mr. . gentleman from Missouri? 

‘ * Bartley Stokes, served for42 years-20 ^ ..There was no objection, 
years in the Navy and 22 in .the Civfl-irosiiiesn ef .afci “■ 

- service at NAS Pensacola. Mr. Stokes 0 2020 * ' 

was a*fewmSlTtoUve ,l to THE COMPETITIVE SHIPPING 
^Sfort S^^deTor his wife’s AND SHIPBUILDING ACT OF 1985 
future Mr. Stokes contacted the con- The SPEAKER pro tempore. Under 


solidated civilian personnel office at 
NAS for advice on combining his mili- 
tary and civil service annuities. He was 
advised by Mr. U.M. Buskey at the 
consolidated civilian personnel office 
of the best alternative to ensure that 
his wife, Mary, would receive all survi- 
vor benefits to which she is entitled. 
Mr. Stokes was promised that his wife 
would receive a monthly combined an- 
nuity check of $587. However, since 
his death, Mrs. Stokes" monthly check 
only amdunts to $409 because his mili- 
tary and civil service were not com- 
bined. 

The Office of Personnel Manage- 
ment made an inquiry into this case, 
and has ruled that it is clear from the 
record that Mr. Stokes fully intended 
that his service be combined and be- 
lieved that it would be, and since such 
a combining of his service would have 
occurred under existing law had he 
not relied on the ill-considered agency 
advice that he exhaust his sick leave 
- before accepting retirement, OPM sup- 
ports the passage of HR. 1783 to cor- 
rect this mistake. 


tleman from Virginia LMr. Bateman! is 
recognized for 5 minutes- 
Mr. BATEMAN. Mr. Speaker, today 
I am introducing, with the gentlelady 
from Louisiana [Mrs. Boggs! and 15 


allied industries. There should be little 
or no impact on the Federal deficit, 
since revenues expected from In- 
creased employment and corporate ac- 
tivity In shipping and shipbuilding 


other original cosponsors, the “Com- completely, or nearly complete- 

petitive Shipping and Shipbuilding j, offeet revenue loss created by 
Act of 1985.” ..... the credit. 

Few would dispute the fact that our Sneaker I am convinced tHni a 

Nation’s security depends on ship- “f* SSniJ t 

bunding and maritime resources capa- shiroen^ 

^ the American merchant marine. I 

have disappeared at a growing and topo^ 

alarming rate. Today our maritime in- BATEMAN. Mr. Speaker, 1 y* eld 

dustries are in & weakened state and to- the gentlewoman from Louisiana 
growing weaker. [Mrs. Boggs 3. 

The United States, which generates Mrs. BOGGS. Mr. Speaker, in recent 

about a fifth of the world’s trade, car- years shipbuilding worldwide has been 
ries only about 5 percent of that com- in a severe depression. The situation in 
merce in American vessels. The huge the United States is even worse, if that 
American merchant marine of the seems possible. Currently there are 
post-World War FT era has dwindled to only 13 merchant ships under con- 
about 500 vessels, most of them an- straction in the United States, most of 
tlques and few of them engaged in reg- which are intended for domestic tor 
ular foreign comm erce. Over the last 4 Jones Act) trade. Over the past 5 years 
years 25 UR shipyards have dosed, the value of domestic shipbuilding and 
with a net loss of about 20,000 jobs (a repair work in the United States has 
few large yards have grown because of decreased significantly. 
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OCT 28 B85 

Participating in Privately-Sponsored Seminars or Conferences for Compensation 

Sor' Marti " >W ^ 

Designated Agency Ethics Officials, General Counsels, and Inspectors General 


Private organizations frequently invite federal officials to be the principal 
speakers at conferences or seminars on subjects related to the activities of their 
■ employing agencies so that participants may learn details of the agency's policies or 

activities. Examples of these activities include private briefings given by government 
officials to investor groups, and seminars sponsored by organizations, such as law book 
publishers, at which the primary speakers are federal employees. 

l£'' if^sess^ul^cr<if®£^ls^^e^arj , esponsibility to increase public understanding of the 
^e^Donst&ie. H^w#.ri^ams5^QCiMhie&:uflieyear^=re^onsibIe. However, an official should be wary of 
hM^>z*i+^rj^i5^^^5^t4cipalingiin^ieiQhfe!Eence if his- or her presence is desired primarily because It will 
eontciteutecto , the^t*birferenee?s\finaneial success. Furthermore, problems arise when 
MsMon'is '-stheiss&jeteb tn&ttSE 'dbjteaffi&tfEnioii is devoted substantially to the responsibilities, 

d- -■ k ^ siprograinsj or~ operations x>f- the agency, or draws substantially on official data or ideas 
which have not become part of the body of public information. 

Title IV of the Ethics in Government Act gives the Office of Government 
Ethics responsibility for overall direction of executive branch policies related to 
preventing conflicts of interest. Beeause executive branch agencies differ 
significantly in their responses to their employees' requests to participate in 
conferences, seminars, or private briefings, we have prepared this memorandum to 
outline the factors to consider in determining whether the employee may receive 
compensation for his or her participation therein. 


GENERAL PRINCIPLES 


Beeause situations such as private briefings to investor groups and outside 
seminars and conferences are fraught with standards of eonduet concerns, agencies 
must carefully evaluate such activities, using the analysis contained in this 
memorandum, before approving an employee's participation therein. This 
memorandum contains a brief summary of the ethical principles associated with such 
activities, followed by an in depth analysis of those principles. 

1. Section 209 of 18 U.S.C. prohibits a government employee, with limited 
exceptions, from accepting an honorarium or other supplementation of salary from a 
private source for speeches given or articles written in the course of the employee's 
official duties. 


2. Section 735.206 of 5 C.F.R. prohibits any government employee from 
receiving an honorarium or any other , thing of monetary value for a lecture or article 
containing nonpublic government information. 


3. Section 401(a) of Executive Order 11222 prohibits certain high-level 
officials from receiving compensation for a lecture or article, the subject matter of 
which relates in any way to the area in which their agencies work. 

4. Lower-level employees are prohibited from receiving compensation for 
lectures or articles when the activity focuses specifically on the employing agency’s 
responsibilities, policies, and programs, when the employee may be perceived as 
conveying the agency’s policies, or when the activity interferes with his or her official 
duties. 

5. Section 735.201a(a) of 5 C.F.R. prohibits an employee from receiving 
compensation for participating in a privately-sponsored seminar or conference when it 
appears that the entity requesting the employee’s presence did so because of the 
individual's title and position in the agency in order to attract participants to the 
program. 


C.f.'h, r.rr.ni;;;;;; v uu-,”6v; .Section '735.202' cf ' 5 iC.F.R. prohibits a federal employee from receiving 
a^ii^t»^c®r^a®^5dlhfegiof^tMelS1^3s^u^ort2h decture or an article from an entity that has, -or is 

a business relationship with the employee's agency. 


iriy£>ti -LS&gir ^Mp^fg^R^grr?^giensi^iif§hcrtil<i^r;Ohiblt their employees from receiving anything of 

l€cttfir&*ora^icles when the acceptance thereof of would create 
= -appearance problems under section 735.201a(a), or would otherwise violate the 
standards of conduct or conflict of interest statutes. 


DISCUSSION 


Section 209 of 18 U.S.C. prohibits all government employees from receiving 
compensation from any source other than the federal government for their official 
duties. In the context of lecturing and writing, section 209 prohibits a government 
employee, with limited exceptions, from accepting an honorarium or other 
compensation from an outside source for speeches given or articles written in the 
course of the employee's official duties. In light of that provision, a government 
employee participating officially in a conference or seminar sponsored by a private 
entity may not receive an honorarium or other supplementation of salary from the 
sponsoring entity. 

With respect to lecturing and writing as an outside activity, section 202 of 
Executive Order 11222 establishes the framework for executive branch policy in this 
area as follows: 


2 


An employee shall not engage in any outside employment, 
including teaching, lecturing, or writing, which might result in a 
conflict, or an apparent conflict, between the private interests 
of the employee and his official government duties and 
responsibilities, although such teaching, lecturing, and writing 
by employees are generally to be encouraged so long as the 
laws, the provisions of this order, and Civil Service Commission 
and agency regulations covering conflict of interest and outside 
employment are observed. 

Although the Executive Order encourages employees to engage in teaching, 
lecturing, and writing, it does so with limitations. The employee may not receive 
compensation when the activity might result in an actual or apparent conflict of 
interest, or when it runs afoul of another law, the Executive Order, or the agency’s 
regulations. To determine the extent of this limitation, we must consider the 
following laws and regulations that have an impact in this area. 


Certain High-Level Officials — 5 C.F.R. § 735.203 


The most explicit reference to lecturing and writing by government employees 
outside their government employment appears in subsection (c) of 5 C.F.R. § 735.203. 
Subsection (c) reflects the language of the Executive Order, encouraging employees 
. iz.._ -"to engage in teaching, lecturing, and writing that is not prohibited by law, the 

ute?* esggfftsr? ntefTvJ&ceciUivc ; 0rderf~this?iparJ^}or^tiie agency regulations. 11 However, the regulation 
PrisstsSaeatsAi ^pp£imp3e^sB<^mfi<t-r(^rietior^j6(n' /Presidential appointees covered by section 401(a) of 
crow- e®Sfce§8>r <y oJthe^Executive^Qrder. cfThis diarrbw category of individuals consists of heads of 

Rnes£3CTSmi^jp^inbeesran the Executive Office of the President who are not 


asmms* iin titert iSi®ordinatei teltheirheadrTofoan agency in that office, and full-time members of 

commissions appointed by the President. 1 The regulation 
addresses two situations in which these employees may not receive compensation for 
lecturing or writing outside their official duties where the subject matter of the 
activity is closely related to their government work. Those employees may not 
receive compensation for "any consultation, lecture, discussion, writing, or appearance 
the subject matter of which is devoted substantially to the responsibilities, programs, 
or operations of [ their agencies] , or which draws substantially on official data or 
ideas which have not become part of the body of public information.” 


If nonpublic information is involved in the employee’s lecture, employees covered 
by this provision and all other federal employees, as discussed below, may not receive 
compensation from the sponsoring organization. When the employee’s lecture or 
article does not contain nonpublic information, the scope of the prohibition in section 
735.203(c) on this category of top-level employees depends upon the meaning of the 




• 0-1 V; 


1 Although Executive Order 11222 limits the category of officials to which 5 C.F.R. 

§ 735.203(c) applies, OGE would encourage agencies to include in this prohibition all 
high-level officials who are authorized to state their agency T s position on key policy 
issues. 
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phrase "devoted substantially to the responsibilities, programs, or operations of his 
agency." In an opinion about government officials writing articles and books, the 
Office of Legal Counsel explains that the Department of Justice has given the phrase 
a broad reading as it applies to top-level employees. It encompasses "the general 
subject matter or sector of the economy or society with which the individual's agency 
is concerned, even though the writing does not specifically relate to the functions of 
the agency." 2 3 The Office of Legal Counsel rejected a narrower interpretation of the 
phrase with respect to these employees, which would have barred the receipt of 
compensation only where the article or book related to existing statutory 
responsibilities and programs of the agency. 2 Although the Office of Legal Counsel 
was interpreting the Department of Justice's own regulations, we agree with this broad 
interpretation as it relates to the activities of the senior officials listed in section 
401(a) of the Executive Order. For example, an FTC commissioner would not be 
permitted to accept anything of monetary value for a speech or an article on the 
procedure for instituting an action before the FTC, or for a speech or article on the 
more general topic of federal trade law. That would be impermissible because the 
general subject matter is that with which the individual's agency is concerned. As a 
result, the employees encompassed by this prohibition may not receive compensation 
or anything of monetary value for teaching or lecturing at seminars, conferences, or 
private briefings where the subject matter relates to the area in which their agencies 
work. 

All Other Employees — Guidelines 


^^^i(fl)o5:p^K^i^^^^e§^lctSoiP^^®ection (e) of 5 C.F.R. § 735.203 only addresses a 

^blp^f^s^idrSoMcials^agencies have had little guidance on how to handle 
> si&Rbfcsyeef ^ee^^to^g^^ii^iniftihpG^ief^S^Sdfliplpyees seek to engage in lecturing and writing on 
r . : r u: subjec ti delated' td^fheii^woflC^TTus memorandum will discuss the factors agencies 
should consider in evaluating their employees’ requests to participate in these 
conferences or seminars for compensation. 4 


Section 201(c)(1) of Executive Order 11222 prohibits an employee from taking 
any action, whether or not otherwise specifically prohibited, which might result in, or 
create the appearance of using public office for private gain. In light of that 
provision, which is mirrored in the model regulations at 5 C.F.R. § 735.201a(a), the 
employee must be concerned with appearances even where the employee's speaking or 
writing is not prohibited by a more specific regulation. In cases in which an employee 
not specifically covered by subsection (c) is engaged in writing or speaking on matters 
substantially related to the activities of his or her agency, the interest in avoiding the 
appearance of using public office for private gain may preclude the employee from 
receiving outside compensation for the activity. 


2 2 Op. Off. Legal Counsel 361,363 (1977). 

3 Id. 

4 Several agencies have extended the prohibition of the Executive Order and 5 C.F.R. 
§ 735.203(c) by regulation to all of their employees. As a result, the factors stated in 
the body of the memorandum are the factors that an agency should consider unless it 
has a more restrictive regulation or policy. 
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Section 735.206 of 5 C.F.R., prohibits an employee from directly or indirectly 
using, or allowing the use of, official nonpublic information to further a private 
interest. This regulation, applicable to all federal employees, prohibits an employee 
from receiving an honorarium or any other thing of monetary value for a lecture which 
contains government information not previously disclosed to the public. Although 
there are circumstances under which an employee could appropriately release 
previously nonpublic information in an official speech or paper, he or she should not do 
so in a private forum where the primary purpose is to benefit a private interest rather 
than to release agency views in an acceptable forum. 

While section 735.206 addresses the situation in which the employee’s own 
private interest is satisfied by some form of compensation, the private interest 
covered by the regulation need not be restricted to that of the employee. An opinion 
from the Office of Legal Counsel has interpreted the Justice Department’s regulation 
in this area to apply ’’even where the private gain will be realized by a person or 
organization other than the Government official.” 5 6 This Office believes that 
comparable regulations of other agencies should be construed in the same manner. 

When the seminar, conference, or briefing in which the employee wishes to 
participate does not involve nonpublie information, but the subject matter thereof 
relates to the programs or operations of the employee’s agency, the permissibility of 
the activity depends upon how closely the subject matter relates to the agency’s 

responsibilities. -Generally, an employee not covered by subsection (c) of 5 C.F.R. 

: mr> 3 *may : lecture son- a object -within the employee's inherent expertise based on 

• Kor^:perie^eehis^r-fjeru^ueatioi^ij#ackgroundiOr experience, even though the subject matter is 
T^fey^^^&r.relaitedstQ3fli&*clavitie& $ihffie?employing agency. Hie employee will be prohibited 
ufPtesn Ttfec assfewto'.’ only when the activity focuses specifically on the 
smanp ra gi?aws ? v^^<^cy^3^pc^sii^itiesj^liejesy®md programs, when the employee may be perceived 
ti-as-icoiiveying-aie agency’s ^policies, or when the activity interferes with his or her 
official duties. This formulation reflects the approach taken by the Office of Legal 
Counsel in an opinion on the outside employment of government employees. 5 

The purpose of this distinction is to permit employees who wish to engage in 
these outside activities to do so in those instances in which the likelihood that official 
information or position will be misused is minimal. In situations in which the potential 
for abuse is greatest, as in discussions of an agency’s policies or programs, we would 
prohibit the receipt of compensation or anything of value. The Office of Legal 
Counsel has supported this treatment for the Department of Justice’s lower-level 
employees, permitting them to teach in the area of law for which they have 
responsibility. In so doing, the Office of Legal Counsel suggests that a more liberal 
policy for lower-level personnel is warranted because they are not usually sought in 
order to ascertain the Department’s official position on key policy issues. 
Furthermore, they are not authorized to state that position, so they are not likely to 


5 2 Op. Off. Legal Counsel 361, 365 (1977). 

6 2 Op. Off. Legal Counsel 231 (1978). 
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be attractive to an audience because of their affiliation with the Department.^ We 
adopt this formulation because it comports with the spirit of section 735.206, which 
prohibits the use of official information to further a private interest, and the spirit of 
the Executive Order, which encourages teaching, lecturing, and writing. 

Based on the concern expressed in subsection 201a(a) of 5 C.F.R. § 735 about the 
appearance of using public office for private gain, employees should avoid situations m 
which it appears that they are trading on their government positions. Neither the 
organization sponsoring the conference or seminar nor the employee may use the 
employee's government title when the employee is appearing in his or her personal 
role. On the other hand, if the agency deems it appropriate for the employee to 
participate officially, the agency may send the employee to the program on the 
government's behalf. Although the employee's presence may incidentally benefit the 
conference sponsor, the employee is not precluded from using his or her official title 
where his or her participation is a matter of official business. However, the employee 
would be doing his or her government job and could not receive anything of monetary 
value from the organization arranging the program. 

Another limitation on outside compensation for lecturing or writing is based on 5 
C.F.R. § 735.202. That restriction focuses on the source of the compensation rather 
than on the subject matter discussed in the lecture or article. Section 735.202 
, ^prohibits an employee 'from accepting, directly or indirectly, any gift, gratuity, or 
monetary value from any of the following sources: 

Iju hasjnoE’ ris seeking to obtain, business relations with the 

employee's agency; 

rr.u arc (2) -a ^person who -conducts activities that are regulated by the employee's 
agency; or 

(3) a person who has interests that may be substantially affected by the 
performance of the employee's official duty. 

If a person or entity in one of those three categories requests the employee to speak at 
a program or to write an article, on any subject, the employee is prohibited from 
accepting an honorarium or any other thing of monetary value from the person or 
entity in return. 

It is not always clear whether the employee has received compensation or 
anything of monetary value. Sometimes the organization offering the honorarium 
gives the money to a charitable organization on the employee's behalf. In the context 
of the outside earned income limitation of section 210 of the Ethics in Government 
Act, this Office has rendered its opinion that an honorarium paid to a charitable 
organization on a government employee’s behajf must be counted as outside earned 
income. 7 8 Similarly, an employee who is prohibited from receiving compensation or 
anything of monetary value for an appearance or article eannot get around the 
prohibition by having it paid to a charitable organization on his or her behalf. 


7 2 Op. Off. Legal Counsel 361, 363 (1977). 

8 OGE Informal Opinion 82x9. 
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In cases in which the employee is permitted to accept something of monetary 
value for lecturing or writing, the amount of the honorarium is limited by 2 U.S.C. 
§ 441i(a). That provision prohibits an elected or appointed officer or employee of the 
• federal government from accepting an honorarium of more than $2000 for any 

appearance or article. Subsection (b) of 2 U.S.C. .§ 441i explains that, for the purposes 
of this provision, any honorarium paid by or on behalf of the employee to a charitable 
organization is not considered accepted by the employee for purposes of the $2,000 
limitation. This charitable exception only applies in situations covered by section 
^41i. It does not apply when the issue is whether the individual has accepted an 
honorarium or any other thing of value in violation of the standards of conduct. 

As this Offiee has stated previously, a federal employee may receive an 
honorarium for a lecture or article on a subject unrelated to his or her official position 
if the source of the honorarium or item of value is not otherwise prohibited. However, 
in doing so, the individual may not use government time or resources, nor may the 
employee use his or her government title. 

The ethical considerations are somewhat different when a government employee 
is asked to lecture or write in an area related to his or her agency’s official 
responsibilities or programs in eases in which he or she will not receive compensation. 
Because the problems with supplementation of salary and use of office for private gain 
are not usually present in these situations, the agency has more discretion in allowing 
activities of this type. 

should request prior agency approval. Before 
dfiensgeneyrshould carefully evaluate the situation to make sure that 
m. : i.s> 2 — iff? itt^^-rfrom the information inappropriately and that there are 
si-, ttfeo intespstjsgEven if the employee does not receive compensation 

the employee may be prohibited from engaging 
•- in thc activity under 5 ~C. F. Rr § "735.206 where some other person or entity is profiting 
from the activity. Likewise, if a person or an entity contributes to a charity on the 
employee’s behalf, this could constitute impermissible compensation. However, if 
these problems are not present, the employee may engage in the activity as long as the 
employee does not use government time or resources to do so. In other cases, the 
employing agency may determine that the employee should engage in the activity 
onlyin his or her official capacity. In those instances, the agency should direct the 
employee to conduct the activity on behalf of the agency, with the agency paving the 
associated expenses. 
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